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INTRODUCTION

The State of Florida recently adopted the Foreign Legal Consultancy Rule.1 The Foreign Legal Consultancy Rule enables foreign,
lawyers in Florida to advise on the laws of the country where they
were admitted to practice law.2 Although the Rule is beneficial to
Florida's business and legal communities, this note suggests that the
Rule, as it stands, poses a threat to the public.
Part II of this note discusses the history of the Foreign Legal
Consultancy Rule. Part III presents Florida's Foreign Legal Consultancy Rule. The body of the Rule is similar to other foreign consultancy
rules adopted in other states. The Rule contains restrictions and
specified criteria for qualification as a foreign legal consultant. Part
IV examines why the Foreign Legal Consultancy Rule is needed in
Florida. Florida will benefit professionally and economically from the
Rule. Part V examines the potential threat to the public due to the
implementation of the Rule. Finally, part VI discusses remedies and
argues possible additions to the Rule for the protection of the public.
II.

HISTORY OF THE FOREIGN LEGAL CONSULTANCY RULE

A state cannot prohibit a foreign lawyer, educated at a foreign law
school, who seeks to practice law in the United States, from taking
a state bar examination simply because the lawyer is not an United
States citizen.3 As of 1971, a state may no longer discriminate against
an otherwise qualified resident alien by denying admission to a state
bar. 4 In effect, the United States Supreme Court permits practice of
law by a qualified foreign lawyer on the basis of the Fourteenth
5
Amendment .

1. Rosalind Resnick, Allowing Foreign Consultants: Florida May Be Next, NAT'L L.J.,
Feb. 4, 1991, at 3; see also Rosalind Resnick, Sunshine State Practice Changes?, NAT'L L.J.,
July 8, 1991, at 6 (explaining that the Rule still must be approved by the Florida Supreme
Court). The Florida Supreme Court approved the Rule, with alterations from the proposed
version, on July 23, 1992. See The Fla. Bar re: Amendment to Rules Regulating The Fla. Bar,
1992 Fla. LEXIS 1398 (July 23, 1992). The Rule is now codified in Chapter 16 of the Rules
Regulating The Florida Bar. See Foreign Legal Consultancy Rule, R. REG. FLA. B. 16-1.1 to
-1.7 (1992) (effective. Jan. 1, 1993) [hereinafter Chapter 16].
2. Chapter 16, Rules 16-1.1 to -1.7.
3. In re Griffiths, 413 U.S. 717 (1973) (holding that a state could not constitutionally require
citizenship as a condition for admission to the bar). For a more detailed analysis, see LINDA
S. SPEDDING, TRANSNATIONAL LEGAL PRACTICE IN THE EEC AND THE UNITED STATES
230-32 (1987).
4. Griffiths, 413 U.S. at 717.
5. Id.
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Although states are prohibited from discriminating against foreign
attorneys on the basis of the Fourteenth Amendment, states may
determine standards to judge whether a foreign lawyer may be admitted to legal practice.6 The only requirement is that the standards "are
with assuring a candi[non-discriminatory and] reasonably concerned
7
date's fitness and capacity to practice."
Most states require a foreign lawyer to pass the state's bar exam
in order to practice United States law within the state.8 Some states
permit foreign attorneys (graduates of foreign law schools admitted
in the foreign nation) to sit for the bar exam after meeting specified
standards. 9 New York, for example, recently enacted a rule requiring
a foreign lawyer to take a year of classes at an accredited United
States law school before sitting for the New York bar. 10 Florida requires a candidate for admission to the Bar to have graduated from
an ABA accredited law school.",
In 1974, New York became the first state to adopt a new status
for foreign attorneys who wanted to practice in New York, entitled
the "foreign legal consultant" rule. 12 This rule enables foreign lawyers
to render advice on the laws of their foreign homeland, and sometimes

6.
7.

SPEDDING,

supra note 3, at 230.

Id.

8. Christopher J. Caywood, A Federal Bar for Foreign Lawyers, 7

ISSUES OF TRANSNA-

TIONAL LEGAL PRACTICE 129, 134-35 & nn.21-22 (Linda Elliot, et al., eds., 1985) (listing states

which require attendance or graduation from an ABA accredited law school).
9. Many foreign lawyers have been admitted to the American Bar after attending
one year's Master of Laws course at an American law school. They often take and
pass a U.S. bar examination and become full members of a U.S. bar. Certain
jurisdictions, such as Massachusetts,... Pennsylvania, and the District of Columbia
facilitate access to the Bar examination for foreign lawyers by allowing for education
outside the [United States]. In all jurisdictions, they may seek full admission to
the Bar by qualifying for and passing State Bar examinations. In Massachusetts,
they may be admitted without examination in certain special circumstances.
SPEDDING, supra note 3, at 232 nn.104-06.
10. Gary Spencer, Bar Exam Rules Tightened for Foreign Attorneys, N.Y. L.J., Jan. 25,
1990, at 1. Previously, a foreign attorney in New York only had to have a "substantially
equivalent" legal education to a U.S. legal education and, if not, candidates could take the bar
exam only if they were accepted to an American law school's graduate program. Id.
11. Caywood, supra note 8,at 135 n.22. But see Roger J. Goebel, ProfessionalQualification
and EducationalRequirements for Law Practice in a Foreign Country: Bridging the Cultural
Gap, 63 TUL. L. REV. 443, 475 & n.81 (1989). Since 1973, Florida has had a special waiver
allowing Cuban lawyers educated in Cuba before 1960 to sit for the bar exam after one year
of classes at a Florida law school, as opposed to having to graduate from a Florida law school.
12. SPEDDING, supra note 3, at 235-36; Goebel, supra note 11, at 471-75; William R.
Slomanson, ForeignLegal Consultant: Multistate Model for Business and the Bar, 39 ALB. L.
REV. 199 (1975).
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on the laws of other foreign countries. 13 Foreign legal consultants are
prohibited from counseling on the laws of the state (for example, New
York laws) or on the laws of the United States.' 4 In some cases
however, foreign legal consultants may advise on the state's laws
through a licensed attorney of that state.' 5 New York's Foreign Legal
Consultant Rule provided the initial basic guidelines and criteria for
foreign attorneys, under certain limitations, to practice law in the
United States without becoming a member of the Bar. 16 Other states
have since followed New York's model rule on foreign legal consultants
7
with similar success.'

III.

THE BODY OF THE RULE

A.

Purpose

The purpose of Florida's Foreign Legal Consultancy Rule, Chapter
16 of the Rules Regulating The Florida Bar, is "to permit a person
who is admitted to practice in a foreign country as an attorney, counselor at law or the equivalent to act as a foreign legal consultant in
the State of Florida."',, The licensed foreign consultant is authorized
"to practice law in one or more foreign countries to be certified by

13.

Goebel, supra note 11.

14.

Id.

15. Id.; see also Nancy Zeldis, Rules for Legal Consultants, N.Y. L.J., May 16, 1988, at
4 (describing New York's Foreign Legal Consultancy Rule in detail); Ruth Marcus, Lawyers:
Foreign Consultants, WASH. POST, Mar. 17, 1986, at D1 (The District of Columbia passed its
rule in 1986 and has a similar provision, allowing the foreign attorney to give advice on U.S.
law only "in reliance on the advice of a qualified United States lawyer."); Letter from Wendell
L. Willkie II, Offices of the General Counsel of the U.S. Department of Commerce, Washington,
D.C., to Scott L. Baena, Rules and Bylaws Committee of The Florida Bar (May 24, 1991)
(stating a number of jurisdictions, including Washington D.C., Hawaii, New Jersey, and New
York, which permit foreign consultants to advise on U.S. federal and state law if the advice is
based on advice received from a member of the local bar) (on file with The Florida Bar).
16. See sources cited supra note 12.
17. International Law Section of The Florida Bar, Report of the Ad Hoc Committee for
the Formation of a Foreign Legal Consultancy Program in the State of Florida (Sept. 8, 1989)
(on file with The Florida Bar) [hereinafter The Report] (describing these foreign legal consultancy
jurisdictions to include New York, California, Michigan, Hawaii, Washington D.C., New Jersey,
Alaska, Texas, and Wisconsin). Georgia was expected to have its rule approved by the court
in the summer of 1991. See Jacqueline Bueno, Major Shakeup Expected for Georgia'sInterna-

tional Lawyers, ATLANTA Bus. CHRON., Mar. 11, 1991, at 1A. The Illinois Supreme Court
was considering the rule in 1990. See Teresa Sullivan, Supreme Court Considering Petition to
Permit Foreign Legal Consultants, CHI. DAILY L. BULL., Apr. 24, 1990, at 2.
18. Chapter 16, Rule 16-1.1.
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the Supreme Court of Florida, without examination, to render services
in this state as a legal consultant regarding the laws of the country
in which he/she is admitted to practice."' 9
B.

Criteria

Foreign attorneys may be certified as foreign legal consultants if
they are over twenty-six years of age, maintain an office in Florida
for foreign legal consultancy purposes, and have been admitted to
practice law in a foreign country for a period of five of the seven
years preceding their application for certification in a foreign country
whose disciplinary system for attorneys is similar to the system of
The Florida Bar. 20 Certificates with an official seal must be furnished
from the foreign jurisdiction where the foreign attorney in good standing is licensed to practice, attesting to the applicant's good standing
as an attorney. 21 The applicant must pay an application fee and submit
a signed letter of recommendation from either a member of the executive body governing the practice of law in the foreign jurisdiction or
from a judge of the highest court in the jurisdiction. Additional letters
of recommendation must be rendered from two attorneys within the
foreign consultant's jurisdiction and from two members in good standing of The Florida Bar.2 The applicant must agree to abide by Florida's
Rules of Professional Conduct and The Florida Bar, submit to the
jurisdiction of the Florida Supreme Court for disciplinary proceedings
and designate the Secretary of State for service of process.- Lastly,
the foreign legal consultant must submit an annual statement attesting
to good standing and include an annual renewal fee.-

19. Id.
20. Id., Rule 16-1.2.
21. Id., Rule 16-1.4(a)(1). There is no requirement of a background check of each applicant;
thus, there is no way to ensure the public of the validity of the applicant's certification as an
attorney or of a "clean" personal and professional history. Id. (These points are discussed further
in the note.).
22. Id., Rule 16-1.4(a)(2); see also The Report, supra note 17, at 9 (where the committee
suggests setting the application fee at $700, "an amount which corresponds to the highest fee
currently charged under existing foreign legal consultancy rules").
23. Chapter 16, Rule 16-1.4(a)(3), (4).
24. Id., Rule 16-1.4(a)(5), (7).
25. Id., Rule 16-1.4(b); see also The Report, supra note 17, at 17 (where the committee
states this is an "unusual" provision in that "[n]o other state except Texas requires annual
certification and payment of renewal fees").

Published by UF Law Scholarship Repository, 1992

5

Florida Journal FLORIDA
of International
Law,
7, Iss. 1 [1992],
Art. 6
JOURNAL
OF Vol.
INTERNATIONAL
LAW

C.

[Vol. 7

Restrictions

Foreign consultants can only give advice regarding the laws of the
foreign country where they were admitted to practice as an attorney. 26
The consultant may not appear in court as an attorney, or prepare
pleadings or other papers in a judicial action. 27 The Rule forbids the
foreign consultant to prepare any instrument affecting title to real
estate in the United States.- Similarly, the foreign consultant may
not prepare any instrument of disposition of a decedent's property in
the United States and owned by an United States resident, nor prepare
any instrument relating to the administration of a decedent's estate
in the United States or with respect to marital and family relations.29
The foreign legal consultant may not render legal advice on the
laws of the State of Florida or the United States.3o A form written
retainer agreement must always be utilized to inform the client of the
foreign consultant's limitations of practice. 3 1 Foreign consultants may
not misrepresent themselves as members of the bar, and must only
use the title "Foreign Legal Consultant, Not Admitted to Practice

26. Chapter 16, Rule 16-1.3(a)(1), (2).
27. The consultant may not prepare pleadings "except as authorized in any rule or procedure
relating to admission pro hac vice, or pursuant to administrative rule." Id., Rule 16-1.3(a)(2)(A).
The committee finds this language [in Rule 16-1.3(a)(2)(A)] to be especially necessary in order to foreclose the possibility that a foreign legal consultant will appear
before immigration panels or other administrative bodies. . . . Nothing in this
clause, however, is intended to interfere with a foreign attorney's right to appear
in any proceeding as an expert witness on the laws of the jurisdiction within which
he is admitted to practice.
The Report, supra note 17, at 12 (describing the intentions behind the section).
28. The foreign consultant is prohibited from preparing instruments affecting title "except
where the instrument . . .is governed by the law of a jurisdiction in which the foreign legal
consultant is admitted .. " Chapter 16, Rule 16-1.3(a)(2)(B). "Thus a foreign legal consultant
from France could prepare a transfer document regarding a cottage in Brittany, a stock transfer
instrument concerning the shares of a French company or a collateralized loan agreement governed by French law." The Report, supra note 17, at 12.
29. Chapter 16, Rule 16-1.3(a)(2)(C).
30. Id., Rule 16-1.3(a)(2)(E).
31. Id., Rule 16-1.3(a)(2)(F). Florida may be the only state with a form written retainer
agreement which the consultant and his client are required to sign. The addition of a standard
written retainer agreement was "intended only to ensure that written rather than oral notice
is given to clients . . . to prevent misconceptions about the foreign attorney's permissible scope
of professional activities." The Report, supra note 17, at 13.

https://scholarship.law.ufl.edu/fjil/vol7/iss1/6
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Law in Florida.

3

2

Lastly, the foreign legal consultant "must provide

clients with a letter disclosing the extent of professional liability insurance coverage, if any. . .

.

IV.

WHY A FOREIGN LEGAL CONSULTANCY RULE IS
NEEDED IN FLORIDA

A.

Florida'sShortage of InternationalLegal Expertise:
Keeping Up with the Jones'

Florida needs a Foreign Legal Consultancy Rule to compensate
for the lack of knowledge of foreign law, specifically, within the Florida
legal community and, more generally, within the United States. Presently, Florida has only one foreign firm with foreign lawyers who
advise on the laws of their foreign country. 4 Prior to the Foreign
Legal Consultancy Rule The Florida Bar had not provided formal
regulation or guidelines concerning the subject of foreign lawyers practicing foreign law within the State of Florida.3 Yet, other states have
addressed the issue and have recognized the need by creating the
status of "foreign legal consultant. '"American lawyers lack the international legal knowledge necessary
for a business world growing transnationally: 7 Florida attorneys view
their interaction with foreign consultants as a way to increase their
knowledge of foreign laws in a world going global. At the same time,
Florida is "keeping up with the Jones"' in New York, California,

32. The consultant's authorized firm name in the foreign country may be added to the
"foreign legal consultant" title. Chapter 16, Rule 16-1.3(b).
33. Id., Rule 16-1.3(b). The professional liability insurance coverage is not mandatory and
the result is a potential threat to the public.
34. The foreign firm mentioned, Noronha Advogados, was represented by an attorney
testifying at a public hearing before a committee of The Florida Bar. It is "the only Brazilian
firm having an office in the United States. It is one of only two Latin American law firms
having offices in the United States." Transcript of Proceedings of a Public Hearing Regarding
Practice by Foreign/Out of State Lawyers (FAO #89002), held by The Florida Bar Standing
Committee on the Unlicensed Practice of Law, at 20-25 (June 15, 1989) (on file with The Florida
Bar) [hereinafter The Transcript]. The firm has several offices in Brazil and An office in Miami,
as well as London. The firm does not practice Florida or U.S. law and was represented before
the hearing to make a request for formal guidelines and regulations of foreign lawyers in Florida.
Id.
35. See generally id.
36. The Report, supra note 17.
37. Richard J. Cummins, International Practice and Comparative Legal Studies, 35 J.
LEGAL EDUC. 421 (1985).
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Michigan and other international trading states with foreign consultancy rules.The International and Foreign Law Committee of the Chicago Bar
Association stated that its '[a]doption of the [foreign legal consultancy]
rules will permit members of the Illinois Bar to compete on an equal
basis for international business with their counterparts in other states
which have adopted similar rules. . .,,,39 An attorney and Florida
Bar member, at a public hearing on whether to adopt a foreign legal
consultant rule urged the panel to consider that Florida should not
be "at the tail end" of developing a foreign consultant program
"Florida, New York and California are the major ports of entry, major
ports of export and import in this nation.... These other jurisdictions
have taken a leave from us in inviting the promulgation of a legal
consultant program. ' 40 Florida can now compete on an "equal basis"
as a result of the adoption of the Foreign Legal Consultancy Rule.
It is recommended that United States attorneys obtain foreign
counsel when dealing with foreign law:
The diversity of legal rules among 50 states in the United
States is dwarfed by the diversity of rules among the United
States and the more than 150 other countries. Without
proper training, it is exceedingly difficult to reach a proficiency in foreign law where a lawyer can advise his client
with at all the same degree of competency as could suitable
foreign counsel ....
[F]oreign counsel is usually better able
to advise on foreign law more quickly and, probably, at lesser
41
expense.
In Florida's case, a local attorney may not understand the legal system
or the nuances of the culture of a foreign country in order to assist
a client.42 As a result, a Florida lawyer may offend a foreign party

38.
39.
40.
41.

See supra note 17 and accompanying text.
Sullivan, supra note 17, at 2.
The Transcript, supra note 34, at 27.
M.W. Janis, The Lawyer's Responsibility for Foreign Law and Foreign Lawyers, 16

INT'L LAW. 693 (1982).

42. A Florida attorney testified in favor of a foreign legal consultancy rule in Florida,
before a public hearing:
I've had in my own experience in working with lawyers from other countries who
have very little idea of how our procedures work, how our rules of evidence
function, and basically how our law works; and sometimes, when these two very
different systems clash, I think that's when the problems occur and that's when
American lawyers really need to have expert advice. . . . Anybody can go into a
law library and look up what is the law of Massachusetts or what is the law of

https://scholarship.law.ufl.edu/fjil/vol7/iss1/6

8

FOREIGNLegal
CONSULTANCY
RULE
Fallon: Florida's Foreign
Consultancy
Rule: A Potential Threat to t

with whom a client is contracting and cost the attorney and the client
the deal.43 In this vein, the Foreign Legal Consultancy Rule aids
Florida's legal community by allowing foreign counsel to provide in4
sight on the foreign legal system or culture.
B.

FloridaMust Keep Up with a World Going Global

Europe's 1992 integration, the North American Free Trade Agreement and similar agreements encouraging foreign trade will mean
more transnational business for the United States.4 To facilitate international contact many states are considering the adoption of foreign
legal consultant rules because globalization of international business
requires United States attorneys to have access to knowledge of
foreign law to facilitate overseas investment for their United States
clients. 46 In Florida's case, the Foreign Legal Consultancy Rule can
aid United States investors abroad as well as invite international investment to Florida. The Florida Foreign Legal Consultancy Rule
provides an opportunity for Florida to increase its international business and legal knowledge.
Oregon or California. It's a different matter when your need is to look up what is
the law of France or what is the law of Switzerland, or even more so when you
have to find what is the law of Japan.
The Transcript, supra note 34, at 16-17.
43. Cummins, supra note 37, at 422.
44. Contra Telephone interview with Robert Jarvis, Professor of Law at Nova University
Law Center (Mar. 23, 1992). Professor Jarvis stated that a foreign legal consultancy rule will
probably be useless in Florida because, from his experiences, he feels local attorneys would
first consult a foreign firm in a foreign country before consulting with a foreign attorney practicing
in Florida. He feels, for example, that a firm in Mexico will be more aware of the current and
new laws of Mexico than would a Mexican foreign legal consultant residing in Florida. However,
this note suggests that not only is the contrary true in a state such as New York which has
approximately 100 foreign legal consultants as of 1988, but, if given the chance, Florida would
benefit from such a rule due to Florida's geographical location near the Caribbean and Latin
America.
45. Stephen Labaton, ForeignLawyers Following Investment, Migrating to United States,
CHI. DAILY L. BULL., Mar. 8, 1989, at 1.
46. Slomanson, supra note 12, at 205; see also Bar Works to Ease Foreign Law Practice,
L. A. DAILY J., June 21, 1991, at S2. California has created a Commission on Foreign Legal
Practice as a result of increased globalization. California's Board of Governor's Chair, Frank
Iwama, explains that "[w]e have to put our house in order and . . . open the legal services
market for California's lawyers and law firms. So many businesses are becoming more global,
and the law is going to become something that is not necessarily defined by countries or borders."
Michael Maney, Lech Walesa Will Receive InternationalLaw Award, N.Y. L.J., Jan. 23, 1991,
at 48. New York, as well, is participating in programs to increase international contact. New
York's Council on Foreign Legal Consultants operates to bring "together many of the foreign
legal consultants licensed in New York with their counterparts in the New York Bar to participate
in areas of common interest." Id.
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1. Attracting International Investment to Florida
Foreign firms, lawyers and business are eager to migrate to the
7
United States.4
In 1990, Florida's international trade exceeded $30.6 billion,
with world exports of over $15.5 billion and world imports
over $15.1 billion. Foreign investment in Florida is increasing
at a 22% compounded rate annually and major international
corporations are moving their headquarters to Florida in
increasing numbers. State officials estimated in 1990 that
there were more than 740 international companies in Florida,
representing more than 49 countries. . . . [M]ore than 76
consuls and honorary consuls, representing 55 countries, are
now established in Miami, a definite indication that Florida
is an international attraction for foreign business and invest48
ment.
Florida is a "jumping off spot" to Latin America with ninety-six foreign
banks in Miami, ranking second only to New York in the number of
foreign banks.49 Miami has one of the nation's busiest international
seaports and airports. ° The Foreign Legal Consultancy Rule will assist
Florida's growing international business market as well as attract
further international investment into Florida.
The Foreign Legal Consultancy Rule attracts further investment
because it allows the foreign consultant to facilitate trade as a lawyer
in a public relations capacity. 51 For example, the fact that a Japanese
lawyer is licensed as a foreign legal consultant in Tampa, Florida, will
be known through the grapevine of "the Embassy, through the consular service in Atlanta, through the Embassy in Washington, through
the major banks in Tokyo and other parts of Japan. ' ' 52 Japanese inves-

47: Labaton, supra note 45.
48. Comment filed to the Supreme Court of Florida submitted by the International Law
Section of The Florida Bar (Feb. 1992) (on file with The Florida Bar) [hereinafter The Comment]
(setting forth reasons the court should adopt the proposed Foreign Legal Consultancy Rule).
49. The Transcript, supra note 34, at 28.
50. Id.
51. Letter from Wendell L. Willkie, supra note 15 (explaining that the U.S. Department
of Commerce is stating its support of foreign legal consultancy rules as it facilitates trade) (on
file with The Florida Bar); see also Sullivan, supra note 17 (where U.S. Trade Representative
Carla Hills remarks that 'favorable action by the State of Illinois on this petition [for a foreign
legal consultancy rule] would support the objectives of the United States in our negotiations to
widen access by foreign lawyers to Japan's legal services market').
52. The Transcript, supra note 34, at 78.
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tors would then show a greater interest in traveling to an area "where
they know that they can get help on their own legal system, their
own culture and activities, in addition to the legal work and efforts
they're looking for in the particular city or country or the state that
they're in the U.S. 53 To attract investment and to promote Florida's
international reputation, Florida should be prepared to offer foreign
legal consultants who are well-versed in foreign laws and available to
deal with Florida's international business.
2.

Advising United States Businesses Going Abroad

In addition to attracting foreign investment to Florida, the Foreign
Legal Consultancy Rule will benefit United States or Florida businesses investing abroad. Foreign legal consultants can assist American
companies in the following ways:
[T]hey advise . . . on how to establish subsidiaries in their
[foreign] countries, where to place branch offices and how
to handle tax consequences. They handle the paperwork required by their country's laws. And they also advise U.S.
corporations on how to merge with foreign companies and
then review the resulting contracts covering areas from labor
to leasing. By networking with American law firms, they
find they are able to refer companies from their countries
seeking similar services under U.S. law to appropriate law
firms here.5
Issues arise on foreign law that would interest a United States or
Florida investor, or a company located in Florida that wants to invest
abroad. Most Florida attorneys do not have access to the foreign law
because it is unavailable at the local bar library. 5-, A foreign legal
consultant however, can advise on questions of foreign law. For example, Number One Bank of Miami, a Florida resident, has investments
in a condominium project under construction in Venezuela. When questions arise on Venezuelan legal issues, Number One can hire a foreign
legal consultant located conveniently down the street from the bank,
to answer its questions.- In effect, foreign legal consultants have

53. Id.
54. Zeldis, supra note 15.
55. Cf. The Transcript, supra note 34, at 35-36.
56. Id. at 36. A Florida attorney further illustrated how Florida residents would benefit
from foreign legal consultants:
[Tihe Florida Department of Commerce has conducted several trade missions to
Brazil to promote Florida exports, and they have utilized the services . . . of
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valuable foreign expertise in complex, legal questions on foreign law
and are conveniently located in Florida.
3.

International Litigation

The need for foreign legal expertise exists within the litigation
area. 57 Florida's increase in international business has resulted in an
increase of litigation.- Issues of foreign law no longer exist exclusively
within Florida's Eleventh Judicial Circuit. 59 "The areas surrounding
Orlando, Tampa, St. Petersburg, Jacksonville, Ft. Lauderdale, West
Palm Beach, and other areas around the state feel the effect of accelerated internationalization in Florida. '"
The stream of international investment also brings a tide of foreign
nationals to Florida. 61 These foreigners own, or become owners, of
real estate, securities accounts, bank accounts, and other assets located
in Florida.- This "foreign-owned" property may be the subject of
litigation in Florida courts, but not necessarily under Florida law.In these cases, a foreign legal consultant is helpful to advise on foreign
law.
Knowledge of international laws is vital for United States attorneys
because foreign governments are no longer accepting Western values
via Western laws.- Choice of law clauses now identify "local law" as

Noronha Advogados [Brazilian law firm in Miami] to present little seminars to
these exporters on how to sell their products in Brazil. And this type of relationship,
this type of interaction, would not be available ordinarily if these foreign law firms
were cut out of our market here and were effectively shut out.
Id. at 62.
57. David S. Willig, Why We Need Foreign Legal Consultants in Florida,FLA. B.J., Feb.
1990, at 23, 24. Also, the Federal Trade Commission recently approved of a rule amendment
which "will permit appearances at its proceedings by foreign attorneys not admitted to practice
in this country but licensed to practice by a member state of the European Community and
authorized to represent clients before the Commission of the European Communities." Today's
News Update, N.Y. L.J., Sept. 24, 1991, at 1. This news indicates the need for knowledge of
foreign law within the growing area of international litigation. Id.
58. Willig, supra note 57, at 24.
59. Id. at 25.
60. Id.
61. Id. at 24.
62. Id.
63. Id.
64. Cummins explains that:
Governments and local companies . . . are much less willing to accept forms of
contract or ways of doing transactions that fail to take their policy preferences,
represented by national laws, into account. . . . National pride is involved and
even a local government or company whose economic negotiating position seems
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the foreign law. In order to remedy the lack of knowledge of foreign
law that occurs in these situations, international "lawyers need . . .
to be able to work more and more closely with the detail of foreign
legal systems. ' 66 Arguably, one way to accomplish this international
legal education is through Florida's Foreign Legal Consultancy Rule.
The Rule permits a more practical exchange of foreign legal education
while in the same state instead of dealing with attorneys in foreign
countries. Local Florida attorneys can hire and consult the independent
foreign attorney in state for advice on the foreign law involved.
C.

Time Saving and Cost Effectiveness of a Foreign
Legal Consultancy Rule in Florida

The Foreign Legal Consultancy Rule in Florida provides Florida
attorneys with readily available competent foreign advice at a lesser
expense.6 7 Time differences with foreign countries often make it difficult to obtain foreign legal information from foreign firms abroad.- It
is less costly to call a foreign legal consultant in the same state for
foreign law advice.69 "In a world where the demands of business competition and quickening pace of trade require fast, reliable advice, it
is highly impractical and often detrimental to secure adequate foreign

weak may take a strong stand on the applicability of local law - asserting it to
be a matter of principle.
Cummins, supra note 37, at 422.
65. Id. Also, the reverse is true in Florida where more international clients want their
choice of law clause to denote Florida law. A Florida attorney describes this scenario:
For example, if you have two British law firms representing two British clients,
it might be in their interest, because of choice of law, because of choice of forum,
or for some other reason, to have the transaction done outside the jurisdiction of
Great Britain, and in Miami or in New York. And this we're seeing more and more.
The Transcript, supra note 34, at 71.
66. Cummins, supra note 37, at 423.
67. The Comment, supra note 48, at 8-9.
68. Sullivan, supra note 17, (stating that lawyers supported the Illinois Foreign Legal
Consultancy Rule because the hiring of foreign consultants could save them time and headaches).
Illinois attorneys would no longer grapple with time differences of up to 16 hours when contacting
overseas attorneys for advice on the laws of the foreign country. (A 12-to-16-hour time difference
exists between Illinois and countries like Japan and Australia and a seven hour difference
between Illinois and Europe.).
69. See John E. Rogers, Letter to the Editor, Bus. MEX. Nov. 1991 (where attorney John
E. Rogers, resident partner and U.S. foreign legal consultant in Mexico, of Carlsmith Ball, et
al., states that, "[w]hen the foreign attorney [or consultant] is backed by the resources of a
large international firm, he or she brings important expertise in foreign law to the host country
that would otherwise be available only at much greater expense").
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legal services by traveling to the foreign country or by long distance
communication. ,70 Hiring foreign legal consultants is beneficial because
71
they save time and money in a world of "fast-moving" transactions.
D.

Reciprocity with Foreign Countries

Many foreign countries require reciprocity in order to allow an
United States attorney to practice in their foreign country. 72 Reciprocity permits an United States attorney to advise on the laws of the
United States while in a foreign country only if the United States
attorney's state allows foreign legal consultants.- In Florida, the
Foreign Legal Consultancy Rule provides Florida attorneys with a
reciprocal opportunity to set up a law firm abroad with United States
foreign legal consultants to advise on the laws of the United States.
States that have Foreign Legal Consultancy Rules adopted such
rules with reciprocity in mind. 74 Having such a rule "serves to reduce
the hostility of bar associations in other countries to the existence of
American law branches. ' 75 Florida, like Texas, contains a reciprocity

70. The Comment, supra note 48.
71. William R. Slomanson, Current Developments: CaliforniaBecomes Latest State to Consider "ForeignLegal Consultant," 80 AM. J. INT'L L. 197, 199 (1986) ("[L]awyers do not need
to incur prohibitive telephone charges or to lose time by writing to distant and unknown foreign
lawyers as a result of their access to locally certified Foreign Legal Consultants.").
72. John M. Stephenson, Jr. & Jay M. Vogelson, ForeignLegal Consultants in Texas, 56
BAR EXAMINER 25, 31-34 (1987); Caywood, supra note 8, at 131-34; Slomanson, supra note
12, at 204-06.
73. While reciprocity remains a reason for Florida's Foreign Legal Consultancy Rule, critics
might argue against such a rule because U.S. lawyers are being shut out of Europe with new
regulations imposed by members of the EC. This year, regulations implementing the economic
integration of the EC take effect. Barriers to practice law between member states will be
relaxed while barriers against U.S. attorneys will be fortified. A great potential exists for EC
attorneys and clients to come to Florida for business but the scales remain unequal if Florida
attorneys will not receive reciprocity in Europe. See Gary Spencer, State Bar Sees Europe
Curbing U.S. Attorneys, N.Y. L.J., Aug. 19, 1991, at 1.
74. See Sullivan, supra note 17 (stating reciprocity from other countries, especially Japan,
was a leading factor in adopting a foreign legal consultant rule in Illinois); Bar Works to Ease
Foreign Law Practice, supra note 46 (explaining that California's Commission of Foreign Legal
Practice intends to reevaluate standards of the foreign legal consultant program to open California's doors even more to foreign attorneys so that California lawyers may enjoy reciprocal
arrangements in foreign countries).
75. Goebel, supra note 11, at 473. For the most part reciprocity for Florida attorneys
remains an incentive to have a foreign legal consultancy rule, but recent measures by France
and Germany restricting U.S. attorneys into their markets undermine Florida's reciprocity
intent:
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clause within its Foreign Legal Consultancy Rule.76 The clause enables
the state bar to consider whether the country from which the foreign
77
lawyer is applying allows the practice of United States attorneys.
Florida lawyers who support the Foreign Legal Consultancy Rule
would be able "to set up shop" in those countries which require recip78
rocity.
V.
POTENTIAL FOR HARM EXISTS TO THE PUBLIC THROUGH
FLORIDA'S FOREIGN LEGAL CONSULTANCY RULE AS THE RULE
PRESENTLY STANDS

As far back as 1956, an issue existed on the practice of law in the
United States by foreign attorneys.7 9 The then-Chairperson of the
American Bar Association Committee, Thomas Boodell, suggested that
a foreign attorney's practice of law without being duly admitted to

[A]n American attorney who has been admitted to practice in England as a barrister
or solicitor, and who wants to qualify to practice in a second EC country, would
receive no reciprocity .... The American would still have to complete all educational
requirements of the second country, which can take as much as five years, as well
as practical training.
By contrast,..."it is relatively easy" for EC lawyers to practice in New York.
Spencer, supra note 73.
76. Chapter 16, Rule 16-1.5(b). [Editor's note: The reciprocity requirement was omitted
from the version adopted by the Florida Supreme Court. This opinion opens Florida's legal
market to more foreign attorneys. Yet, in this manner, the scales tip unevenly in favor of
foreign attorneys. For instance, a Colombian attorney could become a legal consultant in Florida
but his/her consultancy status does not depend on whether Colombia opens its legal markets to
Florida attorneys. In effect, Florida's legal market remains open to foreign attorneys whereas
foreign legal markets may remain closed to Florida attorneys as foreign legal consultants. See
The Fla. Bar re: Amendment to Rules Regulating The Fla. Bar, 1992 Fla. LEXIS 1398, at *8-9
(July 23, 1992).].
77. Id. For instance, Florida has the discretion to deny an applicant from France since
France has recently passed a bill which destroys the special status of "conseil juridique" to
incoming U.S. attorneys unless U.S. attorneys pass the CAPA, the French bar exam. The test
is extremely difficult and would require extensive knowledge of French culture. Many U.S.
attorneys see the bill as a total barrier: 'France was in the vanguard of permitting people to
come here [to France] and practice without taking an exam, through the conseil juridique...
. They are turning back the clock,"' commented a partner of a New York firm which has a
branch office in Paris. Joanne Naiman, Bill to Curb U.S. Lawyers Passes 1st Test in France,
N.Y. L.J., Nov. 21, 1990, at 1; see also Ethan Schwartz, Legal Revisions Threaten U.S. Law
Firms in France,WASH. POST, July 12, 1990, at E1 ('[T]he new [French] proposal is completely
confused and would leave us [U.S. attorneys] in deep trouble.').
78. Telephone Interview with Wayne Thomas, former Chairman of The Florida Board of
Bar Examiners (Mar. 20, 1992).
79. Advice on Foreign Law by Out of State Attorneys, 22 UNAUTHORIZED PRACTICE
NEWS 39, 40-41 (1956).
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the state's bar constituted a threat to the public. 80 According to
Boodell, "'[T]he foreign lawyer is not controlled by our canons of ethics
nor by our courts. In fact, there is no control whatsoever over the
foreign lawyer. This is not deemed to be in the public interest."' 's1
Today, even though states are implementing Foreign Legal Consultancy Rules to regulate foreign attorneys, dangers to the public still
exist. In Florida, the Foreign Legal Consultancy Rule is a potential
harm to the public because the Rule lacks (a) mandatory insurance or
professional liability coverage, (b) a background check by the Florida
Board of Bar Examiners, and (c) a mandatory ethics exam.
A.

No Mandatory Insurance or ProfessionalLiability Coverage

Florida's Foreign Legal Consultancy Rule does not require foreign
attorneys to carry professional liability insurance. The Rule states that
[floreign legal consultants certified under this chapter must
provide clients with a letter disclosing the extent of professional liability insurance coverage maintained by the foreign
legal consultant, if any, as well as an affirmative statement
advising the client that any client aggrieved by the foreign
legal consultant will not have access to the Clients' Security
Fund of The Florida Bar. 2
Even though the Rule mentions professional liability insurance, The
Florida Bar does not require the coverage for foreign legal consultants.
The lack of mandatory insurance poses a danger to the public. For
example, Mr. and Mrs. Smith, Florida retirees in Miami, consult with
a foreign legal consultant, Mr. Marco, in downtown Miami. They want
to invest some of their savings in Argentina. Mr. Marco happens to
have failed a bar exam in every country except Argentina. Mr. Marco
advises the Smiths on investing in Argentina. Papers are signed and
the Smiths give Marco $300,000 to invest in land. Mr. Marco leaves
the country with the Smiths money. Conceivably, the Smiths have no
recourse to obtain their savings or be compensated for their loss.
Under Florida's Foreign Legal Consultancy Rule, Mr. Marco is not
required to provide professional insurance or post bond. If Mr. Marco
stays in Florida, then the Smiths only recourse is through disciplinary
measures imposed by The Florida Bar on Mr. Marco. The Smiths may

80.
81.
82.

Id.
Id. at 41.
Chapter 16, Rule 16-1.3(b).
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not recover any money if Marco cannot repay the Smiths and does
not carry malpractice insurance. If Marco does leave Florida, the
Smiths cannot seek Marco's disbarment or punishment against the
foreign attorney because The Florida Bar's disciplinary measures no
longer apply to someone who is out of the country. The Smiths, in
effect, are out of luck.8 The lack of mandatory insurance for malpractice leaves the Smiths with no compensation.
B.

No In-Depth Background Investigation

Florida's Foreign Legal Consultancy Rule harms the public in a
second way; through the lack of a thorough background investigation
of the foreign attorney. In order to qualify as a foreign legal consultant, the foreign attorney must file a certificate of qualification signed
by the foreign jurisdiction and must file letters of recommendation
from both Florida Bar members as well as members of the foreign
"bar. ' 1 Also, letters of recommendation from a member of the highest
court or executive legal body must be filed.- Although these requirements are attempts to safeguard the public, these are not enough.
Without a complete background investigation, similar to what
Florida attorneys experience, crooks or even laypersons could act as
foreign legal consultants at the public's expense. The possibility of
incompetent or unethical practices can occur. To add insult to injury,
if malpractice is committed, the public additionally suffers because
foreign attorneys are not required to post bond or carry insurance.

83. The Transcript, supra note 34, at 54-55.
84. See Letter from Wendell L. Willkie, supra note 15; Letter from John H. Moore, Executive Director of Florida Board of Bar Examiners to Tony Boggs, Director of Lawyer Regulation
(Sept. 21, 1990) (on file with The Florida Bar); Letter from Wayne Thomas, Chairman of Florida
Board of Bar Examiners to James Fox Miller, President of The Florida Bar (May 29, 1991) (on
file with The Florida Bar); Letter from Ronald A. Carpenter to Tony Boggs (Aug. 30, 1990);
Telephone Interview with Wayne Thomas, former Chairman of Florida Board of Bar Examiners
(Mar. 20, 1992); Telephone Interview with David Willig, attorney and proposer of Florida's
Foreign Legal Consultancy Rule (Mar. 20, 1992). The Florida Board of Bar Examiners does
not play a part in a background check or supervision of foreign consultants, unlike most other
states with foreign legal consultancy rules. The main criticism about Florida's Foreign Legal
Consultancy Rule is that no way exists to adequately supervise or investigate backgrounds of
foreign attorneys in the manner background checks are done for Florida Bar attorneys. The
Florida Board of Bar Examiners presently maintains an opposition to the Rule. They feel that
the proposed rule unnecessarily weakens bar admission standards because of a lack of a thorough
background investigation.
85. Chapter 16, Rule 16-1.4(a)(1)-(4).
86. Id.

Published by UF Law Scholarship Repository, 1992

17

FLORIDA
JOURNAL OF
INTERNATIONAL
LAW Art. 6
Florida Journal
of International
Law,
Vol. 7, Iss. 1 [1992],

[Vol. 7

The absence of a complete background investigation fails to assure
the public of the foreign attorneys' competence. An investigatibn would
include "checks" into the foreign attorney's schooling, credentials and
references in much the same way the Florida attorneys submit to
in-depth background investigations. Without a "check" on the foreign
attorney's history, the public may be duped with false or misleading
information about the attorney's background or expertise. Also, ethical
violations may remain undiscovered. The public should not rely solely
upon the foreign attorney's letters of recommendation and a certificate
of license from the foreign jurisdiction without the assurance that a
background investigation can provide.
C.

No Ethics Examination

Florida's Foreign Legal Consultancy Rule lacks the requirement
of an ethics exam. The Rule requires the foreign attorney to read and
to be familiar with the Rules of Professional Conduct.87 The simple
requirement of agreeing to read and be familiar with the Rules of
Professional Conduct is not enough to assure the public that the foreign
attorney understands the ethics of Florida's professional legal system.
The public may feel they are retaining ethical, competent foreign attorneys by United States standards when, in reality, the foreign attorney's ethics or competence has been judged by different, potentially
lower standards in a foreign country. The public should not rely solely
upon a foreign attorney's agreement to read and observe the Rules of
Conduct or upon letters of recommendation to assure the public of
a foreign attorney's competence and integrity.
VI.

WHAT CAN BE DONE?

Florida needs a foreign legal consultant licensing system with security for the public. New York's foreign legal consultancy program
has succeeded because of requirements to carry professional insurance
and submit to the disciplinary rules of the New York Bar which is
enforced by State Disciplinary Committees.8 "The ancient problem of
bringing clients together on a mutually fair basis consistent with the
public interest is increasingly complex. Its solution requires a flexible
attitude and mutual trust and goodwill, made effective by an efficient

87.
88.

Id., Rule 16-1.4(a)(5)(A).
SPEDDING, supra note 3, at 236-37.

https://scholarship.law.ufl.edu/fjil/vol7/iss1/6

18

Fallon: Florida's Foreign
Legal
ConsultancyRULE
Rule: A Potential Threat to t
FOREIGN
CONSULTANCY

system of ethics and discipline." 9 In order for Florida's Foreign Legal
Consultancy Rule to be more effective in safeguarding the public, the
Rule should require foreign legal consultants a) to carry mandatory
professional insurance, b) to submit to an in-depth background investigation and c) to take an ethics exam.
A.

Mandatory Professional Insurance

Florida should require its foreign legal consultants to carry malpractice coverage with a limit set by The Florida Bar or by a legislative
body. Other states, such as California, require liability coverage to a
level of $350,000.90 Texas requires coverage of at least $500,000 while
New York requires "appropriate evidence of professional liability insurance." 9l New York had altered, its initial rule to add professional
liability insurance "as an alternative to other forms of security for
assuring proper professional conduct and responsibility."92' Florida's
foreign legal consultants must be required to file financial evidence or
evidence of liability insurance to guarantee the ability to pay a fine
or judgment.
B.

Mandatory Background Investigation

Florida's Foreign Legal Consultancy Rule should include a mandatory, in-depth background investigation to assure the public that the
foreign legal consultant has a competent background. The Rule, as it
stands, does not have an administrative body to conduct thorough
investigations. The Rule simply states that "[p]ermission for a foreign
legal consultant to render legal services . . . shall become effective

89. Id. at 242; see also Ronald C. Brown, Foreign Lawyers on Foreign Soil: Changing
Regulations and Opportunities in InternationalPractice in Asia and Hawaii as ForeignLegal
Consultants, 20 HAW. B.J. 75, 85 (1987) (stating that Hawaii's Foreign Legal Consultancy Rule
requires "an undertaking or appropriate evidence of professional liability insurance"); David
Hackelman, Board of Law Examiners Opposes Licensing of Foreign Legal Consultants, CHI.
DAILY BULL., June 13, 1990, at 1 (explaining that Illinois requires proof of professional liability
insurance or proof of financial responsibility); Michael Crawford, Law Societies Will Have to
Grapple with Foreign Consultants, FIN. POST, Oct. 3, 1991, at 16 (stating that about a dozen
consultants have been licensed to operate in Canada, mostly from New York, and must carry
professional liability insurance).
90. Sandra Bodovitz, California's Barriersfor Foreign Attorneys Are Tough, Too, L.A.
DAILY J., Feb. 11, 1991, at S18.
91. The Report, supra note 17, at 15-16.
92. Slomanson, supra note 12, at 203.
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upon filing of an application and certification... by the International
Law Section of The Florida Bar. . .. "93
Other states with Foreign Legal Consultancy Rules conduct background investigations either through the state's board of bar examiners
or through an appointed administrative body. Hawaii's Board of Bar
Examiners conducts investigations of the foreign legal consultant's
application and supporting documents and reports the investigation
results to the court, together with their recommendations. 4 Texas has
an admissions committee which checks on the applicant's foreign law
school. 95 Illinois has attempted to protect its public from a foreign
legal consultant's misconduct or false background through the State's
Attorney Registration and Disciplinary Commission and the Illinois
courts which investigate consultants, subpoena witnesses, look at
books and papers, and impose discipline.9 Florida's Board of Bar Examiners refuses to support Florida's Rule because it fails to contain
complete background investigations. In addition, Florida's Board of
Bar Examiners refuses to conduct any conceivable in-depth investigations of foreign attorneys because of high costs and inefficient results.
Florida's public needs the assurance of background investigations
of foreign legal consultants. The foreign consultant's application fees
should go towards a background investigation. The high cost of an
application fee, as a result, could discourage foreign legal consultants
from practicing in Florida. The need to protect the public from unethical or fraudulent foreign attorneys however, should remain a priority
for Florida. If Florida's Board of Bar Examiners continues its oppos-

93. Chapter 16, Rule 16-1.4(a).
94. Brown, supra note 89, at 84.
95. Stephenson, supra note 72, at 33.
96. Sullivan, supra note 17.
97. Chapter 16, Rule 16-1.4(a)(5)(A).
98. Florida's foreign legal consultants, as professionals within Florida's legal community,
should submit to similar requirements of other foreign professionals within Florida. Other professions in Florida must submit to national and state exams to test competency and ethics in
order to protect the public. For example, Florida requires every candidate who sits for the
Florida State Dental or Medical Boards to have graduated from an accredited American or
Canadian dental or medical school. If the foreign school is found to be equivalent to U.S.
standards, the foreign candidate must take and pass a national exam and then is able to sit for
the state boards. The state exam in Florida for dentists and physicians includes an ethics and
jurisprudence exam. Further, the American Medical Association states that foreign physicians
must pass an English proficiency test to practice in the United States. Telephone Interview
with a Committee Member of the Council on the Accreditation to the American Medical Association and American Dental Association, Chicago (Mar. 1992); Telephone Interview with Dr.
Peter Fallon, Examiner for the Florida Board of Dentistry (Mar. 1992).
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ition to conducting investigations, then Florida should consider creating a separate administrative body privately funded by Florida's attorneys who are so eager to receive the benefits of having foreign legal
consultants in Florida. This separate administrative body, in conjunction with The Florida Bar, could protect the public by conducting
thorough background checks of the foreign legal consultants.
C.

An Ethics Examination

Florida's Foreign Legal Consultancy Rule lacks a mandatory ethics
exam. The only present requirement of the Rule is that the foreign
attorney "[h]as read and is familiar with the Rules of Professional
Conduct . . . and will abide [by them]. . . . 97 The public is not
guaranteed that the foreign legal consultant has even read the Rule
of Professional Conduct because no enforcement exists. In order to
ensure the foreign legal consultant understands Florida's professional
ethical system, Florida's Rule should require each foreign legal consultant to submit to a short preparatory course and examination on the
Professional Rules of Conduct in Florida.9 8
VII.

CONCLUSION

Florida will benefit from the Foreign Legal Consultancy Rule, but
not as the Rule presently stands.9 The Rule lacks public protections
such as in-depth background investigations of the foreign legal consultants, mandatory professional liability insurance and an ethics examination. The benefits of the Foreign Legal Consultancy Rule, such as
an increase in foreign legal knowledge and growth to Florida's international business and legal community, should not be at the expense
of harm to the public. The public should be assured that the foreign
legal consultants entering Florida are ethical and competent foreign
attorneys who are qualified to practice the foreign law of their home
jurisdiction. As it presently stands, Florida's Foreign Legal Consultancy Rule needs (a) background investigations, (b) professional malpractice insurance, and (c) an ethics examination in order to protect
the public.
Julie Page Fallon

99. Even though the Florida Supreme Court approved the Rule, the Rule is without a
recrpriocity requirement [and remains without a mandatory background investigation, professional liability insurance and an ethics examination].
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